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Introduction

The margin scheme in Division 75 of the A New Tax
System (Goods and Services Tax) Act 1999 (the "GST
Act”)! provides a concessional regime whereby suppliers
of real property, including property developers, pay GST
on a particular margin rather than on |/l Ith of the price
of the supply. In certain circumstances, the margin is

to be determined by reference to the value of the real

Membership SENVICES ..., 18
embership services property as at a particular date (usually | July 2000).

Real uncertainty exists as to the operation of the margin
scheme valuation provisions, particularly in relation to
the scope of the Commissioner of Taxation's powers

to challenge a valuation obtained by a taxpayer from a
professional valuer in purported compliance with the
provisions.

2. While it is arguable the requirement to value real
property as at | July 2000 will become less significant as
time progresses, valuations are still required at later points
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unimproved government land or where an entity has
brought land into the GST system but does not register
or is required to be registered until a date after | July
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such, valuations will continue to be an integral part of
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3. The recent decision of the Federal CouBrady King
Pty Ltd v The Commissioner of Taxation [@00&) FCA
1918 (+Brady KingZ) provides some judicial guidance
on these issues. While the decision is subject to an
appeal, the judgment does provide the rst juridical

clari cation as to the basis on which the Commissioner ()

may challenge valuations which have been relied upon
by taxpayers for the purposes of establishing their GST
liability under the margin scheme.

4. This paper will discuss the following topical issues
in relation to the margin scheme and its valuation 7.
provisions:

a. When does the Commissioner challenge a valuation
made for the purposes of the margin scheme;

b. The implications of thigrady Kindecision;

c. What options are available to taxpayers in order to
either prevent or resolve a dispute involving margin
scheme valuations; and

d. What issues are still concerning professional valuers
despite the GST being in place for nearly nine years.

b) A New Tax System (Goods and Services Tax) Margin

Scheme Valuation Requirements Determination (No 2)
2000, in relation to partly completed premises as at 1
July 2000 (sDetermination 2Z) which was made on 23
June 2000; or

A New Tax System (Goods and Services Tax) Margin
Scheme Valuation Requirements Deternitg&ion
2005/3, in relation to taxable supplies of real property
made on or after 1 December 2005 (sDetermination
3Z) which was made on 7 September 2005.

Determinations 1 and 2 were made pursuant to
paragraph 75-10(3)(b), while Determination 3 was made
pursuant to section 75-35lt is relevant to set out
subsection 75-10(3) in full as it was prior to 17 March
2005:

f

(3) However, if:

(a) the circumstances speci ed in an item in the second

column of the table in this subsection apply to the
supply; and

(b) a valuatioof the freehold interesstratum unit oflong

5. Broadly speaking, the margin scheme provisions of the
GST Act were designed to tax the value added to real
property in two scenarios ... property brought into
the system or property which had been acquired in
a certain way (such as from an unregistered entity).
History has shown that such simple objectives can
lead to great complexity and conjecture. A key cause
of this conjecture has been the role which valuations
play in determining an entitiese liability to GST and the
Commissionerss approach to administering this part of
the GST Act.

6. The Commissioner has the power to determine in
writing requirements for making valuations for the
purpose of the margin scheme and relevant to the

term lease, as at the day speci ed in the corresponding
item in the third column of the tables been made that
complies with any requirements determined in writing by
the Commissioner for making valuations for the purposes
this Division;

the marginfor the supply is the amount by which the
"consideration for the supply exceeds that valuation of

the interest, unit or lease.

Use of valuations to work out margins

Iltem

issues discussed in this paper, he exercised that powel
in making the following determinations (hereafter
collectively referred to as the sDeterminationsZ):

a) A New Tax System (Goods and Services Tax) Margin
Scheme Valuation Requirements Determination (No 1)

2000, in relation to completed premises as at 1 July 20
(sDetermination 17) which was made on 23 June 2000

2 Section 75-35 was inserted into the GST Act with effect from 17 March 200
The Commissioneres power to establish the conditions and requirements for
a margin scheme valuation were moved to section 75-35 and the concept of
«approved valuationZ was also inserted into paragraph 75-10(3)(b). In our vi
there is no substantive difference between section 75-35 and the previous pa
75-10(3)(b) ... both require a valuation to scomply withZ or accord withZ the
requirements determined in writing by the Commissioner for making valuatio
purpose of the Division.



Item | When valuations may be Days when valuations
used are to be made

2A

The supplier acquired the
interest, unit or lease on or
after | July 2000, but the
supply to the supplier:

| July 2000

(a) was "GST free under
subsection 38 445(1A); and

(b) related to a supply
before | July 2000, by way
of lease, that would have
been GST free under
section 38 450 had it been
made on or after | July
2000.

The supplier is “registered | July 2000
or ‘required to be

registered and has held the

interest, unit or lease since

before | July 2000, and

there were improvements

on the land or premises in

question as at | July 2000.

The supplier is the
Commonwealth, a State
or aTerritory and has place
held the interest, unit or

lease since before | July

2000, and there were no
improvements on the land

or premises in question as

at | July 2000.

(emphasis added)

The day on which the
“taxable supply takes

8. For completeness, we also set out the amended
subsection 75-10(3) and section 75-35:

75-10 The amount of GST on taxable supplies

(3) Subject to section 75 11, if:

(2) the circumstances specified in an item in the second
column of the table in this subsection apply to the
supply; and
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(b) an “approved valuation of the freehold interest, “stratum

Use of valuations to work out margins

2A

unit or “long term lease, as at the day specified in the

corresponding item in the third column of the table, has

been made;

the margin for the supply is the amount by which the

“consideration for the supply exceeds that valuation of

the interest, unit or lease.

When valuations may be

used

The supplier acquired the
interest, unit or lease before |
July 2000, and items 2, 3 and 4
do not apply.

The supplier acquired the
interest, unit or lease before
| July 2000, but does not
become ‘registered or
“required to be registered
until after | July 2000.

The supplier acquired the
interest, unit or lease on or
after | July 2000, but the
supply to the supplier:

(a) was “GST free under
subsection 38 445(1A);
and

(b) related to a supply before
| July 2000, by way of
lease, that would have
been GST free under
section 38 450 had it been

Days when
valuations are to
be made

July 2000

The date of effect
of your registration,
or the day on which
you applied for
registration (if it is
earlier)

[ July 2000

made on or after | July
2000.

The supplier is “registered or
“required to be registered and

[ July 2000

has held the interest, unit or
lease since before | July 2000,
and there were improvements
on the land or premises in
question as at | July 2000.




When valuations may be used Days when

valuations are

to be made
4 The supplier is the Commonwealth, The day on
a State or aTerritory and has held ~ which the
the interest, unit or lease since *taxable
before | July 2000, and there were  supply takes
no improvements on the land or place

premises in question as at | July
2000.

(emphasis added)
75-35 Approved valuations

(1) The Commissioner may, by legislative instrument,
determine in writing requirements for making valuations
for the purposes of this Division.

(2) A valuation made in accordance with those
requirements is an approved valuation.

9. In addition to the Determinations, the Commissioner has
issued a number of technical products in relation to the
Margin Scheme.These technical products include Goods
and Services Tax Rulings, Fact Sheets and Brochures.?

10. Despite the self assessment nature of the GST
regime which operates in the context of taxpayers
being required to obtain professional valuations, the
Commissioner still sees fit to challenge margin scheme
valuations in certain circumstances. It is identifying these
circumstances, particularly if they change over time,
which provide much concern for taxpayers.

When does the Commissioner challenge
a valuation for the purposes of the margin

scheme?

I'l. The Commissioner takes the view that, at least in certain
circumstances, he is entitled to dispute valuations which
he considers to be excessive, on the basis that those
valuations do not comply with the requirements of the
Determinations and that it is open to him to seek to
rely on alternate valuation evidence.* The Commissioner
stated that challenges often occur in circumstances
where valuation advice he obtains reveals that the
taxpayer's valuation is not a ‘professional valuation’,
however the taxpayer maintains their valuation is
consistent with professional standards.

[2. The breadth of the Commissioner's challenge may
depend on whether or not it is perceived that the

b)

dispute can be resolved through consultation or
clarification of the valuation methodology used in the
taxpayer's valuation. However, where this is unsuccessful
and the taxpayer does not wish to obtain and substitute
another valuation, it has been the practice of the
Commissioner to issue an assessment, allowing the
taxpayer, if it wishes, to access the objection and appeals
and review processes.

In making such an assessment, the Commissioner does
so on the basis that section 75-10(3) does not apply
because there is no approved valuation. This means that
the assessment must be made under section 75-10(2)
on the basis that the margin is the selling price less the
consideration for the acquisition.

Previously, the Commissioner has taken the view that
he cannot unilaterally impose on a taxpayer one of
the other valuation methods such as a valuation based
on the rating value. This is because to do so may deny
the taxpayer the opportunity to test, on review or
appeal, their own valuation as the assessment would
arguably not be ‘excessive’ if it is made on the basis

of an approved valuation method, albeit not one of
the taxpayer's choosing. Recent evidence suggests the
Commissioner may now be moving to use his own
“substitute” valuation (presumably with reference to an
Australian Valuation Office ("AVO”) or other valuation)
as the basis for raising an assessment under subsection
75-10(3). In this context, it has been suggested the
Commissioner believes that taking such action is
allowable within the GST Act and further, does not
prejudice taxpayer rights.

Typically, challenges by the Commissioner to a
valuation are focused on the following issues which
may arise through his administration of the relevant
Determinations:

Any valuation which has been obtained on the basis

of the partly completed premises method available in
Determination 2. The Commissioner insists that physical
work on a site must have commenced before this
determination can be used;

Englobo development sites where different titles and
often different zonings exist. The Commissioner insists
that each separately titled lot be valued independent
from the other as if the lots were not being sold in one
line;

? See GSTR2000/21; GSTR2006/7; GSTR2006/8; NAT14722; NAT10670; NAT15145;
NAT8680; NAT8682; NAT 13320 and NATI0194.

* National Tax Liaison Group (NTLG) Goods and Services Tax Sub-committee —
Meeting minutes, |4 November 2007.




¢) Any valuation which seeks to use the item 4

‘unimproved’ government land provisions of the table in
subsection 75-10(3);

d) Valuations for properties where pre-sales have occurred
and the Commissioner will seek to cap the revenue
figure, under DCF calculation valuations, at the presale
amounts not the market value revenue at time of sale; or

e) Any valuation under subsection 75-10(3) where the
acquirer adds value to the site prior to acquisition (e.g.:
value added in ‘under license’ circumstances such as that
found in Brady King).

[6. While the issues outlined above represent some of the
technical issues which may result in a challenge, often
the simple ‘smell test'still plays an important part for the
Commissioner's auditors deciding whether to challenge
a margin scheme valuation. Perhaps no better example
of this approach in action could be found than in the
Brady King matter itself. In Brady King, the taxpayer had
entered into a contract for the purchase of the land for
$9.25m on 22 May 2000, yet obtained a valuation of the
property at | July 2000 (thirty-nine days later) for $23m.

I7. Other guidance provided by the Commissioner in
relation to valuation disputes has been as follows:

a) Division 165 (the GST general anti-avoidance provisions)
does not need to be a consideration before he will
query whether a valuation complied with a relevant
valuation determination;

b) Goods and Services Tax Ruling GSTR 2000/2 1 was
drafted in consultation with professional valuers (the
AVO);

c) Decisions on whether they accept a valuation, after it has
been critiqued by an independent valuer, are relayed to
the taxpayer;

d) Assistance may be sought from the AVO to confirm
if a valuation complies with the Australian valuation
standards; and

e) The AVO is happy to provide advice to the valuer
directly on dispute cases.

I8. The range of “issues” which the Commissioner seeks
to raise with margin scheme valuations may well grow
(and following his success in Brady King may be all but
expected). This is problematic because a successful
challenge to a valuation by the Commissioner will result
in greater unrecoverable GST and can create major
commercial issues when projects have already been

completed or at least their pricing established. Further,
problems arise when additional GST payable under the
margin scheme is passed on from seller or buyer or the
detriment transferred through “indemnity” arrangements.

The implications of the Brady King decision

[9. The Brady King proceeding has a long and troubled
history. The recent decision was the result of an order
by the Full Federal Court allowing the taxpayer's appeal
of the decision at first instance and referring the matter
back to the trial judge for determination of matters
which had not been addressed by the trial judge in his
initial judgment. These matters involved the validity of
the valuation obtained by the taxpayer for the purposes
of subsection 75-10(3).

The decision

20. The central issue in the hearing was whether the
professional valuation obtained by the taxpayer for partly
completed premises complied with the requirements of
clause 5 of Determination 2, which were as follows:

(1) The valuation must be provided by a professional valuer.
(2) The valuer must have regard to:

(a) the market value of the completed premises;

(b) the cost to complete the partly completed premises; and

(c) the profit margin and holding costs that are attributable to
the period in or after the valuation date.

21. The Court found that the valuation was invalid because
the valuer had failed to comply with the requirements
of Determination 2. The Commissioner informed the
Court that the taxpayer would be given the opportunity
to fix the valuation so that it conformed to the
Determination.

22. The Court also found that the valuer “must” have regard
to the three factors referred to in Determination 2,
and that each of these factors would need to be given
appropriate weight as important or essential elements in
the making of the valuation.® If the valuer did not do this,
it would indicate that the valuation was invalid and was
of no operation for the purposes of the Determination.

23. The Court found that the taxpayer's valuer failed to
comply with the Determination for the following reasons:

a. The valuer deliberately failed to take into account
actual sale prices of the strata units after | July 2000 in
ascertaining their market value;®

° At [29] of the judgment.
° At [37]-[42] of the judgment.




24.

25.

. The valuer did not make allowance for GST payable in

calculating the profit margin;’

The valuer calculated interest costs by reference to the
actual acquisition cost of the property, rather than the
hypothetical cost to acquire the property on

| July 2000;8 and

The valuation did not make any allowance for rates,’
land tax,'® stamp duty or legal costs'" in calculating the
holding cost.

The Court therefore found, as a matter of fact, that

the valuation did not comply with Determination 2.
However, of particular importance are the statements
made by the Court on the conclusive role of the

valuer in circumstances where the requirements of the
Determination are complied with. The conclusive role
of the valuer is evidenced by the following extracts from
the judgment (at [30] and [31]):

...just because another valuer may come to a different
valuation figure does not mean that the valuation relied

on may not be in compliance with the requirements of s
75-10(3) and the Determination. Within any valuation
there will be matters of subjective judgment undertaken by
the professional valuer based upon his or her expertise and
experience.

The fact that there may be matters of subjective analysis
undertaken is encompassed and envisaged by the
Determination which relies upon a professional valuer
undertaking the task and coming to a valuation. However,
in reaching the final valuation, the professional valuer

must not deviate from the method of valuation dictated

by the terms of the Determination. In this proceeding, the
hypothetical developbment method of valuation was in fact
adopted, and was the appropriate method as required by
the Determination. To the extent that there are judgment
calls to be made within the application of that method, then
this would be a matter for the valuer's professional expertise
upon which minds may differ in arriving at a particular
value.

The above statements give substantial support to the
conclusion that the ability of the Commissioner to
dispute the validity of a valuation is limited to where
it can be shown, as a matter of fact, that one or more
of the requirements of the relevant Determination
have not been not complied with. Further, the Court
envisaged that some minor failures may not, in
themselves, be sufficient to invalidate the valuation.'?

Relevance of legal principles for setting
aside valuations

26. The taxpayer contended that the legal principles for
setting aside a professional valuation were to be applied.
The taxpayer placed particular reliance on the decision
of the New South Wales Court of Appeal in Legal &
General Life of Australia Ltd v A Hudson Pty Ltd (1985) |
NSWILR 314 where the Court found that a valuation
carried out pursuant to a market rent review clause in
a lease was only open to challenge on a narrow set of
grounds.

27. The Court stated that it did not find much assistance
from the cases relied on by the taxpayer. Howeven,
the decision of the Court does appear to operate in
a similar way. In Legal & General, McHugh JA of the
NSW Court of Appeal gave detailed consideration to
the question of when is a mistake as to the process of
valuation by a valuer sufficient to avoid the valuation.
After reviewing the authorities and the development
of the law from the 1700s, his Honour held that the
critical question was whether the valuation complies
with the terms of the contract (i.e. the lease) (at pp
335-6). Similarly, in Brady King the critical question was
whether the valuer complied with the terms of the
Determination.

Implications for the valuation requirements
under the Determinations

28. The terms for making a valuation are different for
each of the Determinations. Each requires a valuation
in writing by a professional valuer but they arguably
impose different terms upon which the valuation is to
be made. A summary of the terms imposed by each
Determination is set out below:

Determination | (valuing completed premises as at |
July 2000)

* the valuer must have regard to comparable sales
data, unless in the valuer's expert opinion using such
data would be inappropriate, in which case another
acceptable method must be used.

" At [43]-[50] of the judgment.

8 At [51]-[60] of the judgment.

? At [61]-[64] of the judgment.

19 At [65]-[69] of the judgment.

" At [70]-[73] of the judgment.

12 See [64] regarding the failure of the valuer to include the cost of
rates in calculating holding costs.




29.

30.

Determination 2

paragraph 4 sets out two methods for valuing partly
completed premises as at | July 2000, one of which is
to have the value of the property determined in writing
by a professional valuer in accordance with the method
described in clause 5.

clause 5 of Determination 2 requires the valuation must
be provided by a professional valuer (a term which

is defined in clause 7), and that the valuer must have
regard to 3 specified factors (the market value of the
completed premises, the costs to complete the partly
completed premises, and the profit margin and holding
costs that are attributable to the period on or after the
valuation date).

Determination 3 (valuing taxable supplies of real
property made from | December 2005)

the valuation must be made in a manner that is not
contrary to recognized professional standards in
Australia for making real property valuations; and

the valuation must include a certificate signed by the
valuer specifying a number of matters, including the
valuation approach and calculation.

In light of the decision in Brady King, the question for
each Determination is whether; as a matter of fact,

the valuer complied with its respective requirements.
Provided this is done, the particular weight or relevance
given by the valuer to any particular matter in coming
to the value should not be, as a general rule, open to
attack by the Commissioner. For example, in respect

of Determination 3, the question should be:*‘Has the
valuer made the valuation in accordance with recognized
professional standards, and does the valuation certificate
set out the specified matters?” If the answer is yes, the
valuation should not be open to challenge.

The more detailed valuation requirements under
Determination 3 would appear to be designed to

allow the Commissioner greater scope to understand
the basis on which a valuation has been made. The
requirement that a valuation must be made in a manner
that is not contrary to recognized professional standards
in Australia will arguably always leave open room for
dispute about how the valuation has been made. But
one would assume that in the vast majority of cases
where a professional valuer has been engaged, that

person would conduct the valuation in accordance

31

32.

with recognized professional standards. Simply arriving
at a different valuation from what the Commissioner

considers to be correct in and of itself will not amount
to a failure to make the valuation in accordance with
recognized professional standards. This view, and which
is submitted is the correct view, gains direct support
from the judgment in Brady King.

While the decision has been appealed, it is hoped

that ultimately, Brady King will remove some of the
uncertainty for taxpayers and valuers when margin
scheme valuations are prepared and during any process
of challenge by the Commissioner. In these difficult times
for the property sector, GST margin scheme risks and
uncertainties are something the industry could well do
without.

What options are available to taxpayers in order to
either prevent or resolve a dispute involving margin
scheme valuations?

It is hoped that the decision in Brady King will see the
Commissioner provide a clearer basis upon which

the Commissioner will seek to challenge valuations.
Many taxpayers have experienced ‘the goal posts
moving’ substantially during audits with substantial
pressure applied to settle long running disputes. Such
experiences raise a number of issues in relation to the
Commissioner’s approach, particularly:

What in-house expertise does the Commissioner
have in order to challenge valuations or to ‘approve’
valuations?

When should the Commissioner refer matters to the
AVO, what questions should the AVO be asked and
what form of response (a critique or a full valuation)
should the AVO provide?

What access should the taxpayer have to the advice
provided to the Commissioner by the AVO and also the
communications between the two?

What are “generally accepted valuation principles”,

so often referred to by the AVO (there seems to be
constant disagreement between professional valuers and
the AVO on fundamental points)? and

Should taxpayers be forced back to the consideration
method (subsection/75-10(2)) in the context of
assessments being issued when the taxpayers specific
date valuation (subsection 75-10(3)) is rejected by the
Commissioner?




33. While the answers to these key questions remain
unclear; it is acknowledged that the Commissioner has
moved to improve some aspects of margin scheme
valuation review processes. For example, taxpayers are
now being provided with the questions posed to the
AVO by the Commissioner and the critique that the
AVO subsequently issues.

Preventing a margin scheme valuation
dispute

34. The decision in Brady King confirms that having the
valuation comply with the terms of the Determinations
is the simplest and best strategy to avoid a valuation
dispute with the Commissioner. Care should be taken
to ensure briefing material provided to valuers contains
sufficient information for them to comply with the
terms of the Determinations and such material retained
so that it can be produced to the Commissioner at a
later date if required.

35. Another factor to consider when having to obtain a
valuation is what material can be obtained at the time
to evidence the relevant market and/or the prevailing
market conditions as at the valuation date. It may be
that extrinsic material to the valuation also assists in
defending a challenge from the Commissioner some
years down the track when depending on the nature of
the material, may no longer be available.

Distinction between margin scheme and
stamp duty valuations

36. Given the commentary above regarding what may
cause the Commissioner to challenge a margin scheme
valuation, it is important to consider the potential
differences between valuations prepared for separate
purposes. In this regard (and often contrary to the view
of Tax Officers), we consider there to be a difference
in approach between valuations prepared for margin
scheme purposes and valuations prepared for stamp
duty purposes.

37. Taking the Duties Act 2000 (Vic) (the “DA”) as an
example, under Chapter 2 duty is payable on certain
transactions involving dutiable property. To determine

the proper amount of duty payable, it is necessary to
determine the dutiable value of the dutiable property
that is subject to the transaction. The dutiable value is
the greater of the consideration for the transaction and

38.

39.

“the unencumbered value” of the dutiable property
(section 20 of the DA). The unencumbered value of
dutiable property is the amount for which the property
might reasonably have been sold on the open market,

subject to a number of conditions (section 22 of the
DA).

The focus in the stamp duty context is on determining
the unencumbered value of the property at a point

in time. This value can be determined in a number of
ways, including by professional valuation. This approach
means that there is often scope for dispute between
valuers, and ultimately a Court may have to decide what
the correct value is.

The margin scheme also focuses on the value of real
property at a particular point in time. However, the
Determinations seek to prescribe how that value is
to be arrived at. The relevant question in the margin
scheme context is not whether the valuation provides
the best evidence of the value of the property, but
whether the valuer complied with the requirements
under the Determinations.

Resolving a margin scheme valuation
dispute

40.

41.

42.

Where taxpayers are in a situation where the
Commissioner has, or is likely to challenge a valuation,
an important defence is to engage with him early in
respect of the issues and the process. Often, being
able to explain or clarify the methodology behind the
valuation may be sufficient to prevent further enquiries
in this regard.

Another relevant factor for the Commissioner’s auditors
is time. All GST Compliance activities are subject to
cycle times, some of which are comparatively tight.
Choosing to challenge a valuation or seeking advice
from the AVO impacts significantly on these cycle times.
Another factor for the Commissioner is cost. While

the AVO appears closely aligned with the Tax Office's
Administrative Structure, its services are charged out
to the Commissioner and can range from $5,000 for

a brief précis to over $30,000 for detailed advice. In

an environment where the budgets of federal agencies
are under pressure, such levels of expenditure do not
happen regularly.

Where the Commissioner has challenged a valuation
after obtaining advice from the AVO, one avenue to




resolve such a dispute may be for the parties to jointly
engage an independent valuer. In doing so, it may also
be possible to have the Commissioner enter into an
agreement to be bound by the new valuation. Such
agreements would be similar to those entered into

by the Commissioner where disputes involving legal
professional privilege arise during his access visits.

43. Another option for taxpayers to expedite a dispute
with the Commissioner regarding valuations may be to
commence proceedings in order to seek a declaration
as to the value of the relevant property. It should be
noted however, that the Commissioner may resist such
an approach as his preference'® is to litigate matters
under Part IVC proceedings once an assessment has
issued and not during the audit stage. However, a
willingness to take such action may be enough leverage
to bring the Commissioner around to other, more cost
efficient methods of dispute resolution.

What issues are still unresolved concerning
professional valuers!?

44. From a valuer's perspective, the positions of the
Commissioner and the AVO have been perplexing
from the outset. For the most part, both the AVO and
the Commissioner have been very much defining new
valuation principles on the run. As alluded to earlier
in this paper, taxpayers and valuers are directed in
the Determinations to rely on “recognized valuation
principles” in a situation where the Rulings and
Determinations themselves consider circumstances
that are well outside what most valuers would call
recognized valuation principals.

45. As outlined earlier herein, determinations made
under Determination | (which considers the Market
Value of completed premises as at | July 2000) have
not led to as much conjecture as those made under
Determination 2 which considers partially complete
premises. The directives to a valuer under Method
| at Section 5 of Determination | refer to value as
determined by a professional valuer. The provisions
apply to the valuation of a freehold interest, stratum
unit or long term lease that has been completed at the
valuation date.The valuation must be prepared having
regard to comparable sales data or absent comparable
sales data, the valuation must consider other acceptable
methods. Examples of those methods are stated to be
summation, capitalization or discounted cash flow.

46.

47.

Determination 2 considers two potential methods of
valuing partly completed premises as at | July 2000,
namely Method | Clause 5 value determined by a
professional valuer; and Method 2 Clause 6 value
determined using the cost of completion method.

Before discussing both methods, it is appropriate to
consider the recognized professional standards in
Australia for undertaking valuations. The Australian
Property Institute’s (the “API"”) Valuation and Property
Standards Manual is the most recognised standards
manual in Australia. It is a manual prepared jointly by
the APl and Property Institute of New Zealand, which
is also based on the International Valuation Standards
Committee standards. The APl has adopted International
Valuation Standard | — Market Value Basis of Valuation
into its own standard.

In this standard, market value is defined as follows:

Market Value is the estimated amount for which a
property should exchange on the date of valuation
between a willing buyer and a willing seller in an arm’s
length transaction after proper marketing wherein the
parties at each acted knowledgeably, prudently and
without compulsion.

The standard goes on to further define:

48.

49.

The estimated amount;

For which a property should exchange;
On the date of valuation;

Between a willing buyer;

and a willing seller;

In an arm'’s length transaction;

After marketing;

Wherein the parties had each acted knowledgeably and
prudently;

and without compulsion.

In assessing opinions of market value, there is usually a
demonstrated and observable market of the property
being transacted.

Valuers regularly undertake valuations of residential
development projects upon completion or “as if
complete” and of land for development purposes on
a residual basis. They also consider the value of lands
that may not be zoned for the future development

13 See Law Administration Practice Statement PS LA 2007/1 2.




50.

51.
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purpose at the valuation date and, with the benefit of
expert planning advice, assess values based on rezoning
within reasonable time frames. In so doing, there are
usually transactions upon which inference can be drawn
as to the value of completed residential product or of
comparable development sites.

The two methods of valuation contemplated under
Determination 2 require a valuer to prepare a valuation
based on either the Professional Valuer Method or
Cost of Completion Method for projects that are part
way through development as at the |st July 2000 (the
valuation date). There are usually limited market sale
transactions on this basis and any transactions that are
available are usually forced sales of partly constructed
developments. Therefore, at the outset the valuer is
placed in a position of having to value an interest that is
not necessarily regularly traded in the marketplace.

Most valuations which have been challenged by the
Commissioner were prepared in the early days of the
GST and margin scheme during the period 2000 to
2003/04. At that time, most valuers undertaking these
valuations were of the view that they were preparing
an assessment of market value of the interest, unit

or long term lease in question. The posturing of the
Commissioner and AVO in more recent cases has
suggested that the taxpayer's position is being valued.
This has certainly come up in the context of the
adoption of pre-sales in the determination of partly
completed premises under Method 2 —Value using the
Cost of Completion Methods under Determination 2.

The Commissioner and AVO have also been taking

a black and white view (and not necessarily a market
view) of the land that existed as at | July 2000.There are
examples of where long term established developers
have acquired green field sites prior to their rezoning

at prices which reflect an anticipated rezoning to
accommodate a future density residential purpose within
a reasonable time frame. Notwithstanding the actual
purchase on this basis, the Commissioner and AVO have,
in some circumstances, insisted that values ought to

be struck based on the zoning that existed as at | July
2000.This issue has affected a number of developments
which are on the fringe of suburban areas, pushing

into either special purpose zoned or rural zoned lands.
Market prices are paid for those lands in anticipation of
achieving higher zonings at a future date, a fact which the

Commissioner and AVO often choose to ignore.

53.
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Method | of Determination 2 requires a valuer to have
regard to the market value of the completed premises
[pre-supposing the premises has been completed as at
the relevant date of valuation (I July 2000)], the cost to
complete the premises as at the date of valuation and
the profit margin and holding costs that are attributable
to the period on or after the valuation date. There

has been significant debate about what constitutes
“profit margin and holding costs” for purposes of this
calculation. The terms in Determination 2 are loose and
have been widely construed and debated.

Method 2 or value determined using the cost on
completion method, requires a valuer to calculate

the costs incurred prior to the valuation date as a
percentage of the total cost. To consider the costs
incurred, a valuer is required to include the land at cost,
direct construction costs, the internal infrastructure
costs, and the external infrastructure costs related
directly to the property. Costs that cannot be included
are administrative costs that can't be directly related to
a property or holding costs such as rates, taxes, interest
on borrowings to acquire and develop the property.

The value assessed for the base figure in the margin
scheme calculation is the percentage of costs applied
prior to the date of valuation over the total costs,
multiplied by the consideration for the supply of the
property.

This method only applies to supplies of property
occurring on or before | July 2005. An issue is that the
two methods of assessment do not necessarily result
in the same figure. The two methods of assessment
do not include a comprehensive list of the normal or
usual development costs applying to most residential
developments. Indeed, a fact sheet issued by the Tax
Office, reference NAT8680-1.2004 stated that when
referring to the approaches to considering partially
completed premises “you are entitled to choose the
calculation or valuation that will result in you paying
the least amount of GST". This obviously has seen a
significant focus on the two approaches considered in
Determination 2 to valuation of partially completed
freehold interest stratum units or long term leases.

Determination 3 considers valuations for taxable
supplies of real property made on or after | December
2005. Method | at Section 9 of Determination 3
requires that valuations must be prepared in a manner




