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2010 Joint API-PINZ 
International Property 
Conference
The fourth joint API-PINZ Conference is to be held in Perth 

over 21-23 April 2010.

Members are encouraged to go to the International 

Property Conference website at www.ipcperth2010.com for 

up to date information concerning the conference.

Sponsor the Conference
There are opportunities and considerable advantages 

for your organisation to play an integral role in this 

premier conference 

event. 

Key note speaker: 

General Peter Cosgrove 

AC, MC

With over 700 delegates, 

this conference is a 

not to be missed event 

on the professional 

property calendar. 

Maximum exposure and 

corporate recognition 

awaits astute businesses 

who become involved.  

Click here for Sponsor 

Opportunities or contact:

SPONSORSHIP 

Joint API-PINZ International Property Conference

Glenn Weiland

Business Development Manager

Ph: 0408 909 553 or email Glenn on  

glennweiland@bigpond.com

http://www.api.org.au/webfiles/IPC-Perth-2009.pdf
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Developers involved in large-scale 

projects with multiple sales should 

carefully review their contracts to 

ensure that they do not breach 

the terms of the Trade Practices 

Amendment (Australian Consumer 

Law) Bill 2009, which is specifically 

aimed at unfair terms in standard 

form contracts (including real estate 

contracts) and will apply Australia-wide. 

It is likely to become law on or about 1 

January 2010.

How does it affect you?

Developers: 

see how the Trade Practices 

Amendment (Australian 

Consumer Law) Bill 2009 may 

impact on contract terms; 

careful about including ‘one sided’ 

clauses in contracts (for example, 

any absolute rights to terminate 

contracts); and 

make pre-Bill contracts subject to 

the Bill (by renewal or variation 

after the Bill is law).

Overview

Under the Bill, if a consumer contract 

contains an unfair term, that term is 

void. The contract continues to apply 

if it is capable of operating without 

the unfair term. If, for example, a 

contractual right of termination in 

favour of a developer were held to 

be an unfair term, that term may be 

declared void while the contract as a 

whole could stand.

Key concepts

The threshold questions are:

consumer contract?; 

unfair?; and 

standard 

form contract?

Consumer contract 

A consumer contract includes a 

contract for the sale or grant of an 

interest in land ‘to an individual whose 

acquisition of the ... interest is wholly or 

predominantly for personal, domestic 

or household use or consumption’. 

Accordingly:

the land for his/her use (eg it was 

an investment acquisition to be 

rented out),

the contract may not be a consumer 

contract. 

Unfair term 

A term is unfair if:

in the parties’ rights and obligations 

under the contract; and 

order to protect the legitimate 

interests of the advantaged party.

A court may take into account any 

matters it thinks are relevant in deciding 

if a term is unfair, but must take into 

account the following:

party adversely affected by the 

application of the term; 

transparent (ie in reasonably plain 

language, legible, presented clearly 

and readily available to any party 

affected by the term); and 

Significantly, if a developer sought 

to rely upon a particular term and 

maintained it was not unfair, the burden 

would be on the developer to show 

that the term was reasonably necessary 

to protect its legitimate interests (ie 

the presumption is that the term is not 

reasonably necessary).

The Bill gives a number of examples of 

unfair terms. They include terms that:

performance of a contract; 

contract; 

termination of a contract; 

vary the characteristics of the 

interest in the land sold or granted; 

or 

contract to the detriment of 

another party, without the other 

party’s consent.

There is no indication as to the 

practical implications of these principles’ 

application but a review of all contracts 

will be warranted. 

Standard form contract 

The presumption is that the contract 

is a standard form contract unless 

Developer Contracts Unfair Terms 
(Allens Arthur Robinson)
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If you require further information, 

please contact any of the people 

below. 

For further information, please 

contact:

Tony Davies Partner, Brisbane

Ph: +61 7 3334 3250

Tony.Davies@aar.com.au

David McLeish Partner, Melbourne

Ph: +61 3 9613 8954

David.McLeish@aar.com.au

Mark Stubbings Partner, Sydney

Ph: +61 2 9230 4257

Mark.Stubbings@aar.com.au

the person using the contract proves 

that it is not. In determining whether 

a contract is a standard form contract, 

the court can take into account any 

matters it thinks relevant, but must take 

into account the following:

or most of the bargaining power; 

prepared by one party before 

any discussion relating to the 

transaction occurred; 

accept or reject the terms of the 

contract in the form presented; 

and 

effective opportunity to negotiate 

the terms.

An off-the-plan contract would 

generally be a standard form contract.

Consequences

Action in regard to an alleged unfair 

term may involve:

the Australian Competition and 

Consumer Commission (the 

ACCC) taking action to seek a 

declaration that a term is an unfair 

term and is void; 

to prevent a party relying upon an 

unfair term; or 

where a party suffers detriment if 

it relies on an unfair term.

Developer contract audit 

It is recommended that developers 

conduct a contract audit to consider 

whether any of the terms in their 

developer contracts may be unfair. 

Some issues that require consideration 

are:

termination rights are; 

change the characteristics of the 

land as sold; 

contract are able to be negotiated 

by the parties; 

rights of one party to legal redress 

for breach by another party; 

are reasonably necessary to 

protect the legitimate interests of 

the party seeking to rely upon the 

term; 

that allows void terms to be 

severed; 

developer clauses and seeing if 

they can be ‘softened’ with limited 

impact on the developer; and 

varying or renewing any contracts 

that were entered into before the 

Bill becomes law (the Bill will not 

apply to existing contracts but will 

apply to variations or renewals 

of existing contracts). Buyers will 

frequently ask to replace contracts 

to allow for an adjustment to 

buyer details and, unless that 

request is dealt with carefully, 

it could expose developers to 

increased risks.

API & ADPIA Profitable Sustainability in Property . . .  
where’s the value?  Conference

This landmark joint API / ADPIA 

conference, supported by both Federal 

and State Government, will include 

addresses from international and local 

experts who will explore the realistic 

financial impact of sustainability in 

commercial buildings in terms of cost, 

risk and return both presently and in 

the future. 

The conference will be held on Tuesday 

10 November at the Four Seasons 

Hotel, Sydney. 

For a brochure with more information 

click here and to Register click here .

http://www.aar.com.au
http://www.api.org.au/webfiles/API-ADPIA-National-Newsletter-Article.pdf
http://www.api.org.au/webfiles/Profitable-Sustainability-in-Property-Conference.pdf
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Personal Property Securities reform, set for introduction in 

May 2011, will be one of the most important legislative 

reforms to affect the financial services industry for 

decades. Major changes will be required in the systems, 

processes, policies, procedures and documentation of 

financial institutions and others.

The Personal Property Securities Bill 2009 (Cwlth) will 

establish a national system for the registration of security 

interests in personal property. The Bill sets out new rules for 

the creation, priority and enforcement of security interests 

in personal property. This will affect the way security is taken 

over almost every form of property other than land. It will 

also affect transactions which are currently not regarded as 

“securities”, and securities which are currently not registrable. 

Policy objectives of PPS

In the second reading speech to the Commonwealth 

Parliament, the Attorney-General outlined that the intent of 

the Bill is to:

common laws and legislation involving over 70 

Commonwealth, State and Territory Acts

other jurisdictions

reduce litigation and disputes.

What are some of the issues that affect 

business?

PPS takes an “in-substance” approach to security by deeming 

transactions not traditionally regarded as security as “security 

interests”. Thus, the legislation will cover traditional security 

instruments, such as charges and mortgages, as well as 

other transactions such as leases, purchase money security 

interests, retention of title and flawed asset arrangements.

Currently, security is not registrable against individuals 

(apart from under some bills of sale and REVS legislation) 

and foreign companies (not registered at ASIC as foreign 

companies). Under PPS, security will be registrable against 

individuals and all companies. 

By way of example, some consequences of PPS reform are:

security granted to a secured party will vest in the 

party granting that security on insolvency, effectively 

extinguishing the security interest.

registrar is not required for some categories of security, 

with the consequence that a subsequent creditor taking 

security will not know if prior security over some assets 

has been granted. This will lead to uncertainty as to 

priority of the subsequent secured creditor’s position.

registered under PPS. This will lead to mandatory 

registration of some arrangements not now considered 

as security, and adverse consequences if it does not 

occur.

those under a securitisation) will need to be registered 

under PPS, and depending on the form of the register 

this may require disclosure of the identity of the 

underlying debtor.

lesser value to a secured creditor

Next steps

The Federal Government plans to pass the Bill in 2009 and 

have the new system in place by May 2011. Now is the time 

to get involved in the final shape of the legislation, and start 

planning for its implementation.

The Senate Committee on legal and constitutional affairs 

held an inquiry into the PPS Bill, inviting stakeholders to 

make submissions. It recommends that stakeholders meet 

with the Attorney-General’s Department prior to 30 

September 2009 to consult and come to a common view on 

the drafting of the legislation.

For some financial institutions, the scope of the tasks to 

be carried out, to properly ready the institution for the 

start date, suggests that implementation planning needs to 

commence now.

For further information or assistance contact John Canning, 

Partner (Mallesons Stephen Jaques) on (02) 9296-2098.

Personal Property Securities - be prepared of  
risk losing out (Mallesons Stephen Jaques)
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As part of its endeavours to provide 

greater communication with the 

membership the National Professional 

Board (NPB) has decided that an 

update of issues being discussed should 

be provided following the conclusion of 

each quarterly meeting.

The following are current matters 

either considered or being considered 

by the NPB:

Depreciation Schedules

The issue of valuers preparing a 

depreciation schedule in relation to an 

income producing property is being 

discussed with the Australian Taxation 

Office.

Progress Inspections

It has been brought to the attention 

of the National Professional Board 

that there are inconsistencies in the 

way some Progress Inspections are 

requested / conducted. This has been of 

particular concern in the States where 

there is no overriding legislation that 

governs the amount that builders can 

claim for each stage of a residential 

development. 

In recognition of the fact that these 

issues have potential to continually 

cause concern to borrowers/builders 

and increase the risk to lenders and 

valuers unless a more consistent 

approach is adopted across the country, 

the National Professional Board is 

investigating the possibility of bringing 

key stakeholders together in order to 

formulate a more consistent approach 

and provide better guidance to valuer 

members going forward.

In the meantime, the Board 

recommends that valuers should 

carefully consider and clarify 

instructions issued by lenders when 

undertaking progress inspections 

and completing residential valuations 

on an ‘as if complete’ or indeed ‘on 

completion’ basis. 

Mortgage Insurers

Mortgage Insurance forms a critical 

part of the lending process associated 

with the purchase of residential 

property in Australia.

Lenders Mortgage Insurance (LMI) 

insures the lender against non-

payment or default on a residential 

property loan.  It is generally applicable 

if a person is borrowing more than 

80% of the value of the property.  

The insurance covers the difference 

between what the property is sold for 

and the amount still owing.

In Australia, the lender’s mortgage 

insurance market predominantly has 

two providers – Genworth Financial 

and QBE LMI.

As part of the process, applications 

submitted by the lender for mortgage 

insurance are subject to minimum 

valuation requirements as set out in 

instructions by Genworth and QBE 

LMI.

Whilst LMI is in place to protect the 

lender, any successful claim by a lender 

against the policy may result in a 

claim by the mortgage insurer against 

either the valuation firm through its 

Professional Indemnity Insurance, or the 

individual valuer.

It should also be noted that any 

valuation (provided in support of an 

application for LMI) that does not 

comply with the LMIMVS may result in 

a claim by the lender against either the 

valuation firm or individual valuer.

All Australian Property Institute (API) 
members who undertake residential 
mortgage valuations should be 
familiar with the mortgage insurer 
requirements including minimum 
valuation qualifications and minimum 

professional indemnity insurance 
coverage.

Restricted Valuations

The Board had recently been 

requested to consider the provision of 

a single figure restricted valuation being 

encompassed under the Restricted 

Valuation Supporting Memorandum 

which only supports a range being 

provided.

The Board did not support 

any variation to the Supporting 

Memorandum at this stage.

Members are advised to be sure they 

are aware of any Professional Indemnity 

issues when undertaking restricted 

valuations not in accordance with the 

API Supporting Memorandum. 

PropertyPRO

The Institute has a Committee in place 

which is reviewing PropertyPro with 

the intention of developing it into 

a web based product for its users.  

As part of this exercise, both the 

existing Proforma and its Supporting 

Memorandum will be updated.

Updates already identified include:

the treatment of such when 

undertaking residential mortgage 

valuations

Rules of Conduct encompassing 

the recently created Provisional 

Member class

Draft Guidance Note – 
Market Value of property, 
plant and equipment as part 
of a going concern

The original need for some guidance 

arose from a court case where the 

Court was critical of the valuer for 

not having had regard to the impact 

of economic obsolescence on value 

National Professional Board
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(Symex Holdings Ltd v Commissioner of 

State Revenue in the Supreme Court of 

Victoria).

As there is currently no coverage in 

either the IVS or the API Standards 

with respect to the measure of various 

forms of obsolescence, the AV&PSB 

agreed to develop a guidance note 

that covered valuations of property, 

plant and equipment as part of a 

going concern business with particular 

emphasis on identifying and measuring 

obsolescence.

The National Professional Board has 

asked that it be issued as an Exposure 

Draft.  Further details are expected 

to be included in the December 2009 

Australia and New Zealand Property 

Journal.

GST Issues

The Institute is working with the 

Australian Taxation Office in order to 

provide valuation guidelines to assist 

in preparing a market valuation when 

using the margin scheme.

The ATO has recently released a 

new Determination and Explanatory 

Statement on Margin Scheme Valuation 

Requirements. Both are available on the 

Institutes website at www.api.org.au .

Self Storage Facilities

Following the issue of the Exposure 

Draft Guidance Note – Valuation of 

Self Storage Facilities further review in 

currently underway and it is expected 

that the Guidance Note will be issued 

in early 2010.

National Licensing - Property 
Agents (Including Valuers)

On 3 July 2008 the Council of 

Australian Governments (COAG) 

agreed to establish a National Trade 

Licensing System (NTLS) to remove 

inconsistencies across State borders 

and allow for a much more mobile 

workforce as one of its 27 priority 

areas for regulatory reform and 

deregulation. One of the occupations 

covered by the proposed NTLS is 

property agents - which includes the 

valuation profession.

In late July 2008 COAG ran information 

sessions for stakeholders across 

Australia.

The API wrote to the COAG Taskforce 

on 14 August 2008 expressing our 

concerns about the effects of both 

Mutual Recognition and the proposed 

NTLS.

In October 2008 the API made 

a submission in response to the 

Regulatory Impact Statement issued 

by COAG. Submissions were made by 

many organisations and considered by 

COAG.  

The Intergovernmental Agreement 

(IGA) for a National Licensing System 

(NLS) for Specified Occupations was 

made on 30 April 2009. 

The implementation of the NLS is 

to be conducted in two phases with 

property agents being part of the 

first wave which is scheduled for 

commencement from 1 July 2012.  The 

valuers, whilst being included under the 

definition of property agents, are to be 

part of the second wave of occupations 

with commencement of the scheme to 

be as soon as possible after 1 July 2013.

In accordance with the IGA, transitionaI 

arrangements have been put in place 

whereby it is intended that Interim 

Advisory Committees be established 

to advise a Project Team which has 

been established to support a National 

Licensing Steering Committee and 

Ministerial Council on national licensing 

matters. Now that the IGA has been 

signed an Interim Advisory Committee 

(IAC) will soon be established for the 

property agents group. The API has 

nominated to be part of such which 

is to be considered by the Ministerial 

Council for Federal Financial Relations 

in late October 2009.

With regard to the IAC for the 

valuation profession it is expected that 

the Committee will be established 

by April 2010 and that the Australian 

Property Institute will be asked to join 

as the primary industry body.

The Institute is currently liaising with 

the Divisions about the options 

being considered for the valuation 

profession – the options ranging from 

a NLS (which may only include the 

three States that have full licensing) to 

deregulation of the profession.

Further updates will be provided as the 

issue is progressed with COAG.

Disclaimer

eNews is published as an electronic newsletter by the Australian Property 

Institute (API) for members.

API invites authors to submit content that is of significance to members in 

all or any fields of practice in professional property.

Authors, contributors and advertisers warrant that the material supplied 

complies with all laws and regulations and that the publication of the 

supplied material or material that is linked electronically to API will not give 

right to claims of liability or are capable of being misleading or deceptive 

or in breach of respective laws in all States and Territories.

At times, eNews publishes technical material to assist professional practice 

that has been supplied by 3rd party sources.  API accepts no responsibility 

for the expressions, opinions, outcomes or effectiveness of formulas or 

calculations contained in the content. 

Members should rely of their own professional judgement and seek 

independent, specialist advice on matters concerning business practice, 

financial outcomes and legal implications of all content published.


